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State to give ‘‘sympathetic consider-
ation’ to such request) and if such au-
thorities refuse to waive jurisdiction,
the commanding officer shall request
the Department of State to press such
request through diplomatic channels
and notification shall be given by the
Executive Branch to the Armed Serv-
ices Committees of the Senate and
House of Representatives;

(d) A representative of the United
States to be appointed by the Chief of
Diplomatic Mission with the advice of
the senior U.S. military representative
in the receiving State will attend the
trial of any such person by the authori-
ties of a receiving State under the
agreement, and any failure to comply
with the provisions of paragraph 9 of
Article VII of the Agreement shall be
reported to the commanding officer of
the Armed Forces of the United States
in such State who shall then request
the Department of State to take appro-
priate action to protect the rights of
the accused, and notification shall be
given by the Executive Branch to the
Armed Services Committees of the
Senate and House of Representatives.

§151.7 Fair trial guarantees.

The following is a listing of ‘‘fair
trial” safeguards or guarantees that
are considered to be applicable to U.S.
State court criminal proceedings, by
virtue of the 14th Amendment as inter-
preted by the Supreme Court of the
United States. The list is intended as a
guide for the preparation of country
law studies prescribed by §151.4 and for
the determinations made by the des-
ignated commanding officer under
§151.4(e) through §151.4(g). Designated
commanding officers should also con-
sider other factors that could result in
a violation of due process of law in
State court proceedings in the United
States.

(a) Criminal statute alleged to be
violated must set forth specific and
definite standards of guilt.

(b) Accused shall not be prosecuted
under an ex post facto law.

(c) Accused shall not be punished by
bills of attainder.

(d) Accused must be informed of the
nature and cause of the accusation and
have a reasonable time to prepare a de-
fense.
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(e) Accused is entitled to have the as-
sistance of defense counsel.

(f) Accused is entitled to be present
at the trial.

(g) Accused is entitled to be con-
fronted with hostile witnesses.

(h) Accused is entitled to have com-
pulsory process for obtaining favorable
witnesses.

(i) Use of evidence against the ac-
cused obtained through unreasonable
search or seizure or other illegal means
is prohibited.

(j) Burden of proof is on the Govern-
ment in all criminal trials.

(k) Accused is entitled to be tried by
an impartial court.

(1) Accused may not be compelled to
be a witness against him or herself; and
shall be protected from the use of a
confession obtained by torture,
threats, violence, or the exertion of
any improper influence.

(m) Accused shall not be subjected to
cruel and unusual punishment.

(n) Accused is entitled to be tried
without unreasonable (prejudicial)
delay.

(0) Accused is entitled to a com-
petent interpreter when the accused
does not understand the language in
which the trial is conducted and does
not have counsel proficient in the lan-
guage both of the court and of the ac-
cused.

(p) Accused is entitled to a public
trial.

(q) Accused may not be subjected to
consecutive trials for the same offense
that are so vexatious as to indicate
fundamental unfairness.
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§152.1 Purpose.

This part:
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(a) Implements the requirement es-
tablished by the President in Executive
Order 12473 that the Manual for Courts-
Martial (MCM), United States, 1984,
and subsequent editions, be reviewed
annually.

(b) Formalizes the Joint Service
Committee (JSC) and defines the roles,
responsibilities, and procedures of the
JSC in reviewing and proposing
changes to the MCM and proposing leg-
islation to amend the Uniform Code of
Military dJustice (UCMJ) (10 U.S.C.,
Chapter 47).

(c) Provides for the designation of a
Secretary of a Military Department to
serve as the Executive Agent for the
JSC.

§152.2 Applicability.

This part applies to the Office of the
Secretary of Defense, the Military De-
partments (including the Coast Guard
by agreement with the Department of
Homeland Security when it is not oper-
ating as a Service of the Department of
the Navy), the Chairman of the Joint
Chiefs of Staff, the Combatant Com-
mands, the Inspector General of the
Department of Defense, the Defense
Agencies, the DoD Field Activities, and
all other organizational entities in the
Department of Defense (hereafter col-
lectively referred to as ‘‘the DoD Com-
ponents’’).

§152.3 Policy.

To assist the President in fulfilling
his responsibilities under the UCMJ,
and to satisfy the requirements of Ex-
ecutive Order 12473, the Department of
Defense shall review the Manual for
Courts-Martial annually, and, as appro-
priate, propose legislation amending
the UCMJ to ensure that the MCM and
the UCMJ fulfill their fundamental
purpose as a comprehensive body of
military criminal law and procedure.
The role of the JSC furthers these re-
sponsibilities. Under the direction of
the General Counsel of the Department
of Defense, the JSC is responsible for
reviewing the MCM and proposing
amendments to it and, as necessary, to
the UCMJ.

§152.4 Responsibilities.

(a) The General Counsel to the De-
partment of Defense shall:

1Available at

§152.4

(1) Administer this part, to include
coordination on and approval of legis-
lative proposals to amend the UCMJ,
approval of the annual review of the
MEM, and coordination of any pro-
posed changes to the MCM under OMB
Circular A-19.1

(2) Designate the Secretary of a Mili-
tary Department to serve as the joint
Service provider for the JSC. The joint
Service provider shall act on behalf of
the JSC for maintaining the JSC’s files
and historical records, and for publica-
tion of the updated editions of the
MCM to be distributed throughout the
Department of Defense, as appropriate.

(3) Invite the Secretary of Homeland
Security to appoint representatives to
the JSC.

(4) Invite the Chief Judge of the
United States Court of Appeals for the
Armed Forces to provide a staff mem-
ber to serve as an advisor to the JSC.

(5) Invite the Chairman of the Joint
Chiefs of Staff to provide a staff mem-
ber from the Chairman’s Office of
Legal Counsel to serve as an advisor to
the JSC.

(6) Ensure that the Associate Deputy
General Counsel (Military Justice and
Personnel Policy), Office of the Gen-
eral Counsel, Department of Defense,
shall serve as the General Counsel’s
representative to the JSC in a non-vot-
ing capacity. In addition, the United
States Court of Appeals for the Armed
Forces (USCAAF) and the Legal Coun-
sel to the Chairman of the Joint Chiefs
of Staff shall be invited to provide a
staff member to serve as an advisor to
the JSC in a non-voting capacity.

(b) The Secretaries of the Military
Departments shall ensure that the
Judge Advocates General of the Mili-
tary Departments and the Staff Judge
Advocate to the Commandant of the
Marine Corps appoint representatives
to the JSC.

(¢c) The JSC shall further the DoD
policy established in section 3 of this
part and perform additional studies or
other duties related to the administra-
tion of military justice, as the General
Counsel of the Department of Defense
may direct. (See DoD Directive 5105.18,

hitp:/www.whitehouse.gov/
omb/circulars/index.html.

659



§152.5

“DoD Committee Management Pro-
gram’’.2) The membership of the JSC
shall consist of one representative of
each of the following, who shall com-
prise the JSC Voting Group:

(1) The Judge Advocate General of
the Army.

(2) The
the Navy.

(3) The Judge Advocate General of
the Air Force.

(4) The Staff Judge Advocate to the
Commandant of the Marine Corps; and

(5) By agreement with the Depart-
ment of Homeland Security, the Chief
Counsel, United States Coast Guard.

(d) The JSC Working Group (WG)
shall assist the JSC Voting Group in
fulfilling its responsibilities under this
part. The WG consists of non-voting
representatives from each of the Serv-
ices and may include the representa-
tives from the USCAAF, and the Office
of the Legal Counsel to the Chairman
of the Joint Chiefs of Staff.

(e) The JSC chairmanship rotates bi-
ennially among the Services in the fol-
lowing order: The Army, the Air Force,
the Marine Corps, the Navy, and the
Coast Guard. Due to its size and man-
ning constraints, a Coast Guard’s re-
quest not to be considered for JSC
chairmanship shall be honored. The
Military Service of the JSC Chairman
shall provide an Executive Secretary
for the JSC.

Judge Advocate General of

§152.5 Implementation.

The foregoing policies and procedures
providing guidelines for implementa-
tion of this part, as well as those con-
tained in the appendix, are intended ex-
clusively for the guidance of military
personnel and civilian employees of the
Department of Defense, and the United
States Coast Guard by agreement of
the Department of Homeland Security.
These guidelines are intended to im-
prove the internal management of the
Federal Government and are not in-
tended to create any right, privilege, or
benefit, substantive of procedural, to
any person or enforceable at law by
any party against the United States,
its agencies, its officers, or any person.

2 Available at http:/www.dtic.mil/whs/direc-
tives.
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APPENDIX A TO PART 152—GUIDANCE TO
THE JOINT SERVICE COMMITTEE (JSCA)

(a) Review the Manual for Courts-Martial. (1)
The Joint Service Committee (JSC) shall
conduct an annual review of the Manual for
Courts-Martial (MCM), in light of judicial
and legislative developments in military and
civilian practice, to ensure:

(i) The MCM implements the Uniform Code
of Military Justice (UCMJ) and reflects cur-
rent military practice and judicial prece-
dent.

(ii) The rules and procedures of the MCM
are uniform insofar as practicable.

(iii) The MCM applies, to the extent prac-
ticable, the principles of law and the rules of
evidence generally recognized in the trial of
criminal cases in United States district
courts, but which are not contrary to or in-
consistent with the UCMJ.

(iv) The MCM is workable throughout the
worldwide jurisdiction of the UCMJ; and,

(v) The MCM is workable across the spec-
trum of circumstances in which courts-mar-
tial are conducted, including combat condi-
tions.

(2) During this review, any JSC voting
member may propose for the Voting Group’s
consideration an amendment to the MCM.
Proposed amendments to the MCM shall or-
dinarily be referred to the JSC Working
Group (WG) for study. The WG assists the
JSC in staffing various proposals, conducting
studies of proposals and other military jus-
tice related topics at the JSC’s direction,
and making reports to the JSC. Any pro-
posed amendment to the MCM, if approved
by a majority of the JSC voting members,
becomes a part of the annual review.

(3) The JSC shall prepare a draft of the an-
nual review of the MCM and forward it to the
General Counsel of the Department of De-
fense, on or about December 31st. The Gen-
eral Counsel of the Department of Defense
may submit the draft of the annual review to
the Code Committee established by Article
146 of the UCMJ, with an invitation to sub-
mit comments.

(4) The draft of the annual review shall set
forth any specific recommendations for
changes to the MCM, including, if not ade-
quately addressed in the accompanying dis-
cussion or analysis, a concise statement of
the basis and purpose of any proposed
change. If no changes are recommended, the
draft review shall so state. If the JSC rec-
ommends changes to the MCM, the draft re-
view shall so state. If the JSC recommends
changes to the MCM, the public notice proce-
dures of paragraph (d)(3) of this appendix are
applicable.

(b) Changes to the Manual for Courts-Mar-
tial. (1) By January 1lst of each year, the JSC
voting members shall ensure that a solicita-
tion for proposed changes to the MCM is sent
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to appropriate agencies within their respec-
tive Services that includes, but is not lim-
ited to, the judiciary, the trial counsel and
defense counsel organizations, and the judge
advocate general schools.

(2) The FEDERAL REGISTER announcement
of each year’s annual review of proposed
changes to the MCM shall also invite mem-
bers of the public to submit any new pro-
posals for JSC consideration during subse-
quent JSC annual reviews.

(3) When the JSC receives proposed
changes to the MCM either by solicitation or
FEDERAL REGISTER notice, the JSC shall de-
termine whether the proposal should be con-
sidered under paragraph (a)(2) of this appen-
dix by determining if one or more of the JSC
voting member(s) intends to sponsor the pro-
posed change. The JSC shall determine when
such sponsored proposals should be consid-
ered under the annual review process, taking
into account any other proposals under con-
sideration and any other reviews or studies
directed by the General Counsel of the De-
partment of Defense.

(4) Changes to the MCM shall be proposed
as part of the annual review conducted under
paragraph (a) of this appendix. When earlier
implementation is required, the JSC may
send proposed changes to the General Coun-
sel of the Department of Defense, for coordi-
nation under DoD Directive 5500.1.3

(c) Proposals to Amend the Uniform Code of
Military Justice. The JSC may determine that
the efficient administration of military jus-
tice within the Armed Services requires
amendments to the UCMJ, or that a desired
amendment to the MCM makes necessary an
amendment to the UCMJ. In such cases, the
JSC shall forward to the General Counsel of
the Department of Defense, a legislative pro-
posal to change the UCMJ. The General
Counsel of the Department of Defense may
direct that the JSC forward any such legisla-
tive proposal to the Code Committee for its
consideration under Article 146, UCMJ.

(d) Public Notice and Meeting. (1) Proposals
to amend the UCMJ are not governed by the
procedures set out in this paragraph. (See
DoD Directive 5105. 18. This paragraph ap-
plies only to the JSC recommendations to
amend the MCM.)

(2) It is DoD policy to encourage public
participation in the JSC’s review of the
MCM. Notice that the Department of De-
fense, through the JSC, intends to propose
changes to the MCM normally shall be pub-
lished in the FEDERAL REGISTER before sub-
mission of such changes to the President.
This notice is not required when the Sec-
retary of Defense in his sole and
unreviewable discretion proposes that the
President issue the change without such no-

3 Available at http:/www.dtic.mil/whs/direc-
tives.

Pt. 152, App. A

tice on the basis that public notice proce-
dures, as set forth in this part, are unneces-
sary or contrary to the sound administration
of military justice, or a MCM change cor-
responding to legislation is expeditiously re-
quired to keep the MCM current and con-
sistent with changes in applicable law.

(3) The Office of General Counsel of the De-
partment of Defense shall facilitate pub-
lishing the FEDERAL REGISTER notice re-
quired under this paragraph.

(4) The notice under this paragraph shall
consist of the publication of the full text of
the proposed changes, including discussion
and analysis, unless the General Counsel of
the Department of Defense determines that
such publication in full would unduly burden
the FEDERAL REGISTER, the time and place
where a copy of the proposed change may be
examined, and the procedure for obtaining
access to or a copy of the proposed change.

(5) A period of not fewer than 60 days after
publication of notice normally shall be al-
lowed for public comment, but a shorter pe-
riod may be authorized when the General
Counsel of the Department of Defense deter-
mines that a 60-day period is unnecessary or
is contrary to the sound administration of
military justice. The FEDERAL REGISTER no-
tice shall normally indicate that public com-
ments shall be submitted to the Executive
Secretary of the JSC.

(6) The JSC shall provide notice in the
FEDERAL REGISTER and hold a public meeting
during the public comments period, where
interested persons shall be given a reason-
able opportunity to submit views on any of
the proposed changes contained in the an-
nual review. Public proposals and comments
to the JSC should include a reference to the
specific provision to be changed, a rational
for the proposed change, and specific and de-
tailed proposed language to replace the cur-
rent language. Incomplete submissions
might be insufficient to receive the consider-
ation desired. The JSC shall seek to consider
all views presented at the public meeting as
well as any written comments submitted
during the 60-day period when determining
the final form of any proposed amendments
to the MCM.

(E) Internal Rules and Record-Keeping. (1) In
furthering DoD policy, studying issues, or
performing other duties relating to the ad-
ministration of military justice, the JSC
may establish internal rules governing its
operation.

(2) The JSC shall create a file system and
maintain appropriate JSC records.
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